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INDIVIDUAL INCOME TAXES

Corporate liquidations—sec. 333. Keith
Breyer vs. Wisconsin Department of Rev-
enue (Court of Appeals, District II1, Janu-
ary 15, 1991). The Wisconsin Department
of Revenue appeals from a judgment of the
Circuit Court of OQutagamie County, which
overturned a ruling of the Wisconsin Tax
Appeals Commission. The Commission
upheld the department’s determination that
the taxpayer had not timely elected to defer
recognition of realized gain on property
distributions he received in a corporate
liguidation. On review, the Circuit Court
concluded that timely filing of a written
election was not essential for a taxpayer 1o
exercise the option to defer recognition of
gain, See Wisconsin Tax Bulletin 65, page
12, and Wisconsin Tax Bulletin 69, page 7,
for summaries of the prior decisions.

The Court of Appeals concluded that the
Commission correctly interpreted the ap-
plicable Wisconsin tax statutes. Section
71.333(4), Wis. Stats. (1983-84), limited
the gain certain shareholders must recog-
nize on corporate liquidations to the greater
of (1) cash and securities received or (2) a
shareholder’s ratable share of the liquidat-
ing company’s “accumulated eamnings and
profits.” However, in order to qualify fora
limited gain recognition, an electing share-
holder must file a wrilten election with the
Department of Revenue within thirty days
of the date the corporation adopted its liqui-
dation plan. Sec. 71.333(3), Wis. Stats.
(1983-84). The Court of Appeals also held
that the Circuit Court improperly concluded
that the timely filing of a written election
was unimportant.

The taxpayer has appealed this decision to
the Wisconsin Supreme Court.

O

Gain or loss—property transferred by
gift. Laird C. Cleaver vs. Wisconsin De-
partment of Revenue (Wisconsin Supreme
Court, December 12, 1990), This is a re-
view of a decision of the Court of Appeals
affirming a judgment of the Circuit Court
of Dane County, denying the taxpayer's
claim for a state income tax refund for the
taxable year 1977. See Wisconsin Tax Bul-
letin 59, page 7,and Wisconsin Tax Bulletin
66, page 9, for summarics of the prior
decisions.

The issue in this case is whether sec. 1026
of the Deficit Reduction Act (DRA) en-
acled in 1984 affects the computation of
Wisconsin adjusted gross income for tax
year 1977 under sec. 71.02(2)(a), (b)3, and
{e), Wis. Stats. (1977-78). Section 1026 of
the DRA is a non-Internal Revenue Code
provision which excludes net gifts made
prior to the United States Supreme Court
decision, Diedrich v. Commissioner, 457
U.S. 191 (1982), from the definition of
gross income,

The Wisconsin Supreme Court concluded
that the plain language of sec. 71.02(2)(a),
(b)3 and {e), Wis. Stats. (1977-78), estab-

lishes that the taxpayer’s Wisconsin ad-
justed gross income for 1977 is determined
solely by looking to the Internal Revenue
Code as it stood on December 31, 1976,
Because sec. 1026 of the DRA was not in
effect on December 31, 1976, it did not
affect the taxpayer’s responsibility for pay-
ment of the tax.

The taxpayer has not appealed this deci-
sion.

CORPORATION FRANCHISE
OR INCOME TAXES

Filing requirement—franchiseor income
tax, Freedom Savings & Loan Association,
nik/a Federated Financial Savings & Loan
Agssociation, vs. Wisconsin Department of
Revenue (Court of Appeals, District II,
November 28, 1990). Freedom Savings &
Loan Association appeals a Circuit Court
judgment affirming a decision of the Wis-
consin Tax Appeals Commission, which
denied the taxpayer’s petition for redeter-
mination of taxes paid. See Wisconsin Tax
Bulletin 65, page 13, and Wisconsin Tax
Bulletin 70, page 12, for summaries of the
prior decisions.

The issue in this case is whether the
taxpayer's final tax retum for the period
October 1, 1985 to January 31, 1986, was
for the 1985 or 1986 tax year. If the return
was for the 1986 tax year, the taxpayer was
subject to the special franchise tax enacted
on April 15, 1985 and first applicable tothe
1986 tax year. The tax is applicable to
corporations ceasing to do business in this
state and is measured by the corporation’s
entire net income, including interest in-
come from federal instruments or obliga-
tions.

The Court of Appeals affirmed the Circuit
Court’s judgment, concluding that the
taxpayer’s final tax return was a 1986 tax
return under which it was obligated to pay
the special franchise tax.

The taxpayer has not appealed this deci-
sion,

0
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Liquidating corporations. /ns. Serv. Lig-
uidating, Inc. and Insurance Services, Inc.
vs. WisconsinDepartment of Revenue (Wis-
consin Tax Appeals Commission, Novem-
ber 14, 1990). The issues in this case are:

A. To what extent the gain on the sale of
corporate assets under a plan of liquidation
was participated in by a Wisconsin resident
shareholder within the meaning of sec.
71.337(1), Wis. Stats. (1985-86), if such
shareholder was a Wisconsin resident at the
time of the distribution of an installment
note but subsequently moved out of state.

B. The constitutionality of sec. 71.337(1),
Wis. Stats., as being invalid under Article
IV, Section 2, Clause 1 of the United States
Constitution and Section 1 of Article XIV
of the Amendments to the United States
Constitution,

Ins, Serv, Liquidating, Inc. (“Taxpayer™),
formerlyknown as Insurance Services, Inc.,
was a Wisconsin corporation which liqui-
dated on March 7, 1984, pursuant to a Plan
of Liquidation adopted on January 10, 1984,
Insurance Services, Inc., formerly known
as ISI Receiving Corp. (“Purchaser™), is a
Wisconsin corporation which purchased
all of the assets of Taxpayer on March 7,
1984. The terms of sale required Purchaser
to assume certain of Taxpayer’s liabilities,
including any present or future federal or
state tax liabilities, and to pay Taxpayer
$2,103,844.26 of which $213,844.26 was
paid in cash and $1,890,000 was paid in
non-negotiable, but assignable, notes. On
March 7, 1984, the same date as the sale
described above, Taxpayer distributed all
of the proceeds of the sale to its sharehold-
ers. Following Taxpayer’s distribution of
the sale proceeds, Purchaser made princi-
pal payments to shareholders on the notes
(with interest as required).

‘When the sale of Taxpayer’s assets and the
distribution of proceeds occurred, all of
Taxpayer’s sharcholders were Wisconsin
residents. All of them continued to be Wis-
consin residents during all times material
hereto, except that Richard A. Stack be-
came a Florida resident on February 1,
1985, and continued tobe aFlorida resident
during all imes material hereto. Mr. Stack
filed income tax retums with the depart-
ment for years 1984, 1985, and 1986. On

his 1985 and 1986 returns, he did not report
the principal payments he received on such
note during those years, since he was a
resident of Florida at the time he received
the payments. Mr. Stack received payments
constituting 23.087% of the sales price of
the assets sold by Taxpayer, while he wasa
resident of Florida, and gain to him con-
tained in such payments was beyond the
taxing jurisdiction of the state of Wiscon-
sin.

Taxpayer and Purchaser also contend that
the phrase “to the extent such gain or loss is
participated in by Wisconsinresident share-
holders,” contained in sec. 71.337(1), Wis.
Stats,, is invalid under Article IV, Section
2, Clause 1, of the United States Constitu-
tion and Section 1 of Article XIV of the
Amendments to the United States Constitu-
tion.

The Commission concluded as follows:

A. Taxpayer, at the time of its liquidation,
metall of the requirementsof sec. 71.337(1),
Wis, Stats,, for not recognizing any gain or
loss from the sale of its asscts in the course
of its liquidation and thus did not have to
recognize the gain upon the sale of its assets
when the shareholders who “participate” in
such gain are Wisconsin residents.

B. The income tax statutes of the State of
Wisconsin are deemed to be constitutional
untl they are declared otherwise by a court
of competent jurisdiction, and the Wiscon-
sin Tax Appeals Commission doesnothave
the jurisdiction to determine such constitn-
tionality,

The department has appealed this decision
to the Circuit Court.

0

Nexus. William Wrigley, Jr. Co., vs. Wis-
consin Department of Revenue (Wisconsin
Supreme Court, February 19, 1991). Thisis
a review of a Court of Appeals decision
which reversed an orderof the Circuit Court
of Dane County. The Circuit Court, revers-
ing an order of the Wisconsin Tax Appeals
Commission, held that under 15 USC sec.
381, the department does nothave the power

to tax the net income of the taxpayer for the
years 1973 to 1978, as ils activities in
Wisconsin were “inextricably connected to
‘solicitation,’” as that term is used in 15
USC sec. 381. The Circuit Court did not
decide the interest rate to be applied to the
tax.

Upon appeal, the Court of Appeals deter-
mined that the solicitation of orders does
not encompass post-sale activities which
are not “inextricably related” to the solici-
tation of orders, and since the taxpayer
engaged in such activities, Wisconsinis not
prohibited from taxing it. The Court of
Appeals also held that the franchise tax was
“delinquent,” and therefore subject to an
eighteen percent penalty interest under sec.
71.13(1)(a), Wis. Stats. (1985-86).

See Wisconsin Tax Bulletins 50, 55,59, and
66 for summaries of prior decisions in this
case.

This case presents two issues for review:

A. Whetherthe taxpayer’sactivities in Wis-
consin went beyond the “solicitation of
orders” as that term is used in 15 USC sec.
381, so that Wisconsin could assess and
collect a tax on its net income for the years
1973 o 1978,

B. If the taxpayer’s activities are taxable,
whether the assessed taxes are “delinquent”
and therefore subject to an eighteen percent
penalty interest rate pursuant to sec.
71.13(1)(a), Wis. Stats. (1985-86).

The Wisconsin Supreme Court concluded
that the taxpayer’s activities in Wisconsin
did not go beyond the “solicitation of or-
ders” as that term is used in 15 USC sec.
381, and therefore the department may not
assess and collecta tax onits net income for
the years 1973 to 1978. The Supreme Court
held that each of the taxpayer’s activities in
Wisconsin during 1973-1978 were inci-
dental to the solicitation of orders of gum,
and any activities that could be considered
asnot being inextricably bound upin solici-
tation are so minor as 10 be de minimis.
Because it held that the department is pro-
hibited from taxing the taxpayer’s net in-
coime, the Supreme Court did not reach the
second issue.
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The department has appealed this decision
to the United States Supreme Court.

0

SALES/USE TAXES

Farming—ginseng raising. Arndr Enter-
prises, Inc. vs. Wisconsin Department of
Revenue (Court of Appeals, District IV,
January 31, 1991), This is an appeat from
anorderof the Circuit Court of Dane County,
affirming a decision of the Wisconsin Tax
Appeals Commission. The issue is whether
acanopy system used in growing ginsengis
a“machine” under sec. 77.54(3), Wis. Stats.,
and thus exempt from sales and use tax, See
Wisconsin Tax Bulletin 65, page 14, and
Wisconsin Tax Bulletin 70, page 15, for
summaries of the prior decisions.

The taxpayer argues first that the compo-
nent parts of the ginseng canopy — the
wooden posts, cables, cable splicers, and
ginseng cloth — are not subject to tax
because the entire apparatus is a machine
within the meaning of sec. 77.54(3), Wis.
Stats. The taxpayer also contends that the
jacks used to stretch the cables are part of
the canopy, and that the wire used to con-
struct cages to protect and house the ani-
mals in its mink farming operations is not
subject to tax under sec. 77.54(3), Wis.
Stats., because it is part of a machine.

The Court of Appeals concluded that the
ginseng canopy is not a machine within the
meaning of sec, 77.54(3), Wis. Stats., be-
cause it does not have fixed and moving
parts for doing some kind of work. The
poles, cloth, and cable do not move, and the
canopy is simply a shelter for the plants.
The Court also held that the jacks are tools
used toadjust the canopy, rather than part of
the canopy itself, and they are thus not
exempt from tax purspant to Wis. Adm,
Code sec. Tax 11.12(4)(a)6.a, which pro-
vides that the exemption under sec. 77.54(3)
does not apply to “tools used in construc-
tion or for making repairs” of farm ma-
chines. Finally, the Court of Appeals con-
cluded that the wire mink cages are not
farm machinery but rather storage areas for
animals.

The taxpayer has appealed this decision to
the Wiscensin Supreme Court.

O

Leases and rentals—taxicabs, Edward
Craig, Jr. vs. Wisconsin Department of
Revenue (Circuit Court of Dane County,
September 27, 1990). This is a petition for
review of a Wisconsin Tax Appeals Com-
mission (Commission) decision, which af-
firmed the department’s denial of the
taxpayer’s request for redetermination of a
sales tax assessment against him. The is-
sues in this case are:

A. Whether it wasreasonable for the Com-
mission to find that gross receipts from the
leasing of motor vehicles for use as taxi-
cabs are subject to sales and use tax under
sec. 77.52(1), Wis. Stats.

B. Whether the department is equitably
estopped from collecting sales tax from the
taxpayer by its not having advised him of
the taxability of the lease payments.

During the period under review, 1980
through 1986, the taxpayer was a sole pro-
prietor in the business of leasing taxicabs
within the city of Milwaukee under the
licensing ordinances of that city. The tax-
payer leased his taxicabs to independent
taxicab drivers under oral agreements, The
drivers did not sublease the vehicles. Stan-
dard practice did not allow a driver to lease
a taxicab to someone else. The taxpayer
reported his lease receipts for income tax
purposes but did not report and pay to the
department Wisconsin sales tax which the
department claims should have been paid
on the gross lease receipts under sec.
77.52(1), Wis, Stats. The taxpayer claimed
that he only became aware of a sales tax
obligation in October 1986, afier receiving
aletter from the department regarding sales
tax.

The Circuit Court concluded as follows:

A. Reasonableness of Commiission’s De-
cision The process of statutory interpreta-
tion led the Commission to decide that the
taxpayer was a retailer whose leases of
automobiles to lessee/taxicab drivers were

retail sales of tangible personal property for
use or consumption of the lessees, but not
for resale, and, therefore, taxable sales at
retail. The Commission’s findings are ad-
equate and its interpretations of the statutes
as they apply to the facts are reasonable,

B. Eguitable Estoppel The Commission
reasonably determined that the taxpayer
has failed to establish the elements which
would warrant the application of estoppel
in this case.

The taxpayer has not appealed this deci-
sion.

O

Manufacturing—exemption. Fort How-
ard Corporation fikia Fort Howard Paper
Company vs. Wisconsin Department of
Revenue (Wisconsin Tax Appeals Com-
mission, January 15, 1991), The issue in
this case is whether raw materials used by
the taxpayer in the manufacture of toilet
paper and napkins destined for sale, other-
wise exempt from sales and use tax under
sec. 77.54(2), Wis. Stats., lose their exemp-
tion to the extent attributable to defective
productor “seconds” distributed free to the
taxpayer’s employes.

During the period under review, 1981
through 1983, the taxpayer was engaged in
the business of manufacturing paper and
paper products such as napkins and toilet
Ppaper in Wisconsin, and therefore was sub-
ject to the sales and use tax provisions of
Chapter 77 of the Wisconsin Statutes. The
taxpayer’s process of making napkins and
toilet paper is the manufacture of tangible
personal property within the meaning of
sec. 77.54(2), Wis. Stats.

The first step in the taxpayer’s manufacture
of napkins and toilet paper takes place in
the pulp processing department, where the
end product is paper “stock.” The second
step takes place in the taxpayer’s paper
machine department, where the stock is
dried into paper and wound on a large core;
this is known as a “parent roll.” The third
and final step is the process of taking the
paper from the parentroll and turning it into
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a final product such as napkins or toilet
paper.

Occasionally, the paper machine produces
a defective parent roll or “cull,” Some of
this cullis recycled by sending it back to the
pulp processing department to be made into
new paper stock. Some of the cull is con-
verted into nonsaleable or “seconds” toilet
paper and napkins, and distributed free to
the taxpayer’semployes. The taxpayer does
not use any seconds toilet paper or napkins
at its plant, nor does it give any seconds to
customers or to anyone other than its em-
ployes.

The Commission concluded that the
taxpayer’s raw materials used to manufac-
ture napkins and toilet paper, including the
portion atiributable to defective items dis-
tributed free of charge to employes, is used
in the manufacture of goods destined for
sale, and therefore is exempt from sales and
use tax under sec. 77.54(2), Wis. Stats.

The department has not appealed but has
filed a notice of nonacquiescence in regard
to this decision.

0

Parking and storage—aircraft; contain-
ers, packaging and shipping materials—
plastic garment bags. Luetzow Industries
vs. Wisconsin Department of Revenue (Wis-
consin Tax Appeals Commission, Novem-
ber 14, 1990). The issues in this case are:

A. Whether the taxpayer, the owner of an
aircraft hangar it leased to an entity the
taxpayer claims was a federally-certified
air carrier of persons and property in inter-
state commerce, was liable for sales taxes
on the hangar rental receipts it received in
1984-1986 under a statute that taxes gross
receipts derived from “providing parking
space for ... aircraft for a consideration”
(sec.77.52(2)(a), Wis. Stats. (1983-84)), or
exempt under a statute that exempts “gross
receipts from the sale of and the storage, use
or other consumption of [alircraft ... sold to
persons using such aircraft as certified ...
carriers of persons or property in interstate
... commerce” (sec. 77.534(5), Wis. Stats.
(1983-84)).

B. Whether the laxpayer, also in the busi-
nessof manufacturing plastic garmentbags,
was liable for sales taxes on the gross re-
ceipts from its 1984-1987 sales of the bags
to dry cleaning establishments which used
the bags to retumn clean laundry to their
customers, or exempt under a statute that
exempts “‘gross receipts from the sale of ...
bags ... used by the purchaser to transfer
merchandise to customers” (sec. 77.54(6),
Wis, Stats. (1983-84)).

Based on the facts as stated in the statement
of issues above, the Commission concluded:

A, Hangar rental receipts are taxable. Read
in the light of its dual purposes, and in the
context of the statutory design, the Com-
mission held that sec. 77.52(2)(a), Wis.
Stats., does not shelter aircraft hangar own-
ers, such as the taxpayer, from sales tax on
hangar rental charges. The only shelter the
statute provides is from sales or use tax on
aircraft transactions. The statute should not
beread toexempt non-aircraft transactions,
such as a hangar lease, which isareal estate
transaction, just because the transaction
happens to have some relationship with an
article that is otherwise exempt.

B. The garment bags are taxable. The tax-
payer argued that because the garment bags
are used to transfer laundry to patrons of
dry cleaning establishments, the gross re-
ceipts it received on the sale of the bags to
the dry cleaners are exempt under sec.
71.54(6), Wis. Stats. The Commission held
that wransfers of laundry from dry cleaners
to patrons are not “transfers of merchan-
dise,” because merchandise is “something
bought and sold,” and laundry is not bought
and sold, only serviced. Accordingly, the
sales of the bags are non-exempt transac-
tions, taxable under the general sales tax
statute.

The taxpayer has appealed this decision to
the Circuit Court.

m

Computer software—tangible vs. intan-
gible; nexus. B.I. Moyle Associates, Inc.
vs. Wisconsin Department of Revenue (Wis-

consin Tax Appeals Commission, Decem-
ber 12, 1990). The issues in this case are:

A. Whether, during the period April 1,
1982, through June 30, 1985, Wisconsin
had jurisdiction or nexus o impose use tax
collection dutics on the taxpayer.

B. Whether, during the period January 1,
1981, through March 31, 1982, Wisconsin
had jurisdiction or nexus to impose use tax
collection duties on the taxpayer.

C. If so, whether the licensing transactions
that occurred during the period January 1,
1981 through March 31, 1982, were leases
of tangible personal property subject to use
taxes or transfers of intangible property not
subject to use taxes,

The taxpayer is a Minnesota corporation,
whose business during the period April 1,
1982 through June 30, 1985, consisted of
licensing computer programs. The tax-
payer’s only “contacts” with Wisconsin
during the period were the mailing of pro-
motional literature from Minnesota into
‘Wisconsin, the acceptance in Minnesota of
orders placed from Wisconsinby telephone
or mail, the fulfillment of those orders from
Minnesota by shipment through the mail or
by common carrier of copies of the pro-
gram instruction manuals and the magnetic
tapes containing the programs, the recepit
in Minnesota of the license fees paid by
Wisconsin customers, the temporary pres-
ence of the taxpayer’s magnetic tapes in
Wisconsin until the Wisconsin customers
installed the programs into their computers
and then returned those tapes to Minnesota,
and in some cases the providing from Min-
nesota of future improvements or enhance-
menis of the programs licensed, as well as
telephone “support™ as necessary to solve
customer problems arising during and after
the installation of the programs. The
taxpayer’s “contacts” with Wisconsin dur-
ing the period January 1, 1981 through
March 31, 1982, included those listed above
and in addition included the performanceof
some computer consulting services in Wis-
consin,

The programs the taxpayer licensed were
“systems programs” that activate and con-
trol the computer hardware to facilitate its
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use and to control the use and sharing of the
basic resources of a computer system.

The Commission concluded as follows:

A. For transactions after March 31, 1982,
Wisconsin had no nexus, The only “pres-
ence” the taxpayer had in Wisconsin was
the temporary presence of the means or
medium of delivery of the magnetic tapes
embodying and transmitting the computer
programs,

B. For transactions before April 1, 1982,
Wisconsin had nexus. During that period,
the taxpayer engaged in some computer
programming consulting services in Wis-
consin. As the taxpayer has the burden of
proving the assessment at issue 10 be incor-
rect, the Commission held that the
taxpayer’s services constituted “doing busi-
ness” in Wisconsin, thus creating a taxing
nexus between the taxpayer and Wiscon-
sin,

C. Computer programs are not tangible
property, Since the use of the taxpayer’s
computer programs in Wisconsin consti-
tated the use of intangible personal prop-
erty, the license transactions are non-tax-
able irrespective of nexus.

The department has appealed this decision
to the Circuit Court.

)

Gross receipts—patronage dividends.
Nelson Telephone Cooperative vs. Wiscon-
sin Department of Revenue and State of
Wisconsin Tax Appeals Commission (Cir-
cuit Court of Dane County, December 7,
1989). The sole issue in this case is whether
capital credits or patronage refunds by a
cooperative out of net proceeds in excess of
operating costs and expenses may be ap-
plied to reduce gross receipts subject to tax.

The taxpayer urged application of the ex-
emption from “gross receipts” seti oul in
sec. 77.51(4)(b)2, Wis. Stats. To be avail-
able, the exemption requires a refund of
cash or credit arising from *... adjustments
in sales price after the sale has been com-
pleted ....” The department argued for dis-

allowance of the exemption because the
statute does not specifically refer to “pa-
tronage rebates,” “patronage credits,” or
“patronage dividends.” Under controlling
case law “... everything is taxable at the
retail level unless specifically exempted.”
Dept. of Revenue v. Milwaukee Refining
Corp., B0 Wis (2), 44, 49, (1977).

The Circuit Court concluded that while the
exemption provided in sec. 77.51(4)(b)2,
Wis. Stats., requires an adjustment in “‘sales
price,” net proceeds as determined by the
taxpayer involve more than sales price alone,
The Court also concluded that the result
urged is incongruous, and that the credit
provided to patrons of the taxpayer is not an
adjustment in sales price so as to allow a
reduction of “gross receipts” under sec.
77.51(4)(b)2, Wis. Stats.

The taxpayer has not appealed this deci-
sion,

0

Waste reduction and recycling. Wiscon-
sin Department of Revenue vs. Parks-Pio-
neer Corporation (Circuit Court of Dane
County, February 21, 1991). This is a peti-
tion for review of a decision of the Wiscon-
sin Tax Appeals Commission, which found
that certain machinery and equipment used
in the taxpayer’s business is exempt from
Wisconsin sales and use taxes under the
exemption for recycling activities set forth
insec. 77.54(26m), Wis. Stats. See Wiscon-
sin Tax Bulletin 68, page 10, fora summary
of that decision.

The department contends that the Legisla-
turc only intended to exempt machinery
and equipment exclusively and directly in-
volved in the recycling process, not to ex-
empt collection and transportation activi-
ties. The taxpayer contends that its
machinery and equipment were exempt
because they were used exclusively and
directly for recycling activities. The de-
partment also contends that the starting
fluid used to start diesel engines on cranes
used in the taxpayer’s yard is not machin-
ery, equipment, or parts therefor within the
meaning of sec. 77.54(26m), Wis. Stats.,
while the taxpayer argues that since the

starting fluid is used in running machinery
or equipment it is a “part therefor” within
the meaning of the statute.

The Circuit Court concluded that sec.
77.54(26m), Wis. Stats., plainly exempts
machinery and equipment, including parts
therefor, which are used exclusively and
directly in “activities™ which are a part of
recycling, and that collecting, transporting,
and weighing the materials to be recycled
are activities within the field of the act of
recycling. The Court also found that the
starting fluid is necessary to the operation
of the taxpayer’s cranes, and therefore, it is
apartthereof exemptundersec. 77.54(26m),
Wis. Stats.

The department has appealed this decision
to the Court of Appeals.

0

Leases and rentals—taxicabs. Joseph
Sanfelippo vs. Wisconsin Department of
Revenue (Circuit Court of Dane County,
February 27, 1991). This is a petition for
judicial review of a decision of the Wiscon-
sin Tax Appeals Commission (Commis-
sion), which affirmed the department’s
denial of the taxpayer’s request for redeter-
mination of a sales tax assessment for the
years 1981-84. See Wisconsin Tax Bulletin
65, page 16, for asummary of that decision.

The taxpayer seeks reversal of the
Commission’s decision on two grounds:
(1) the Commission misinterpreted the gov-
erning statute in concluding that the
taxpayer’s receipts from renting taxicabs
he owns to cab drivers are subject to sales
tax on the basis that the leases of the cabs
were made by the taxpayer “at retail,” and
(2) even if the receipis are subject to taxa-
tion, the department is estopped from col-
lecting the tax from him. The taxpayer’s
principal contention is that when he leases
the cabs to the drivers, he is providing them
with personal property which they, in turr,
“resell” to the cab customers, and it is the
transaction between driver and fare-paying
passenger which is at retail, not the transac-
tion the department attempts to tax.



WISCONSIN TAX BULLETIN #71

13

The Circuit Court concluded that the trans-
actions between the taxpayer and his driv-
ers are noi taxable, because it is the transac-
tionsbetween the drivers and theircustomers
which are the final and ultimate employ-
ment of the cabs which withdraws them
from the marketplace of goods and services

and are thus the retaii sale subject to sales
tax. Because it concluded that the transac-
tions on which sales tax were imposed by
the department’s assessment are not tax-
able, the Court did not address whether the
department is estopped from collecting the
tax.

The department has appealed this decision
to the Court of Appeals.

a

TAX RELEASES

“Tax Releases™ are designed to provide answers to the specific tax
questions covered, based onthe factsindicated. In situations where
the facts vary from those given herein, the answers may not apply.
Unless otherwise indicated, TaxReleases applyfor all periods open
to adjustment. All references to section numbers are to the Wiscon-
sin Statutes unless otherwise noted.

The following Tax Releases are included:
Individual Income Taxes
1. Effect of a Farmland Preservation Credit on Property Taxes

Allowable for the School Property Tax Credit (p. 13)
2. InterestReceived From Resolution Funding Corporation Bonds

p. 14)
Homestead Credit

1. Gross Rent Includes Separate Charges (p. 14)
2. Rent/Property Tax Reduction for AFDC Recipients (p. 15)

Corporation Franchise or Income Taxes

1. Section 338(h)(10), IRC, Election (p. 15)
2. Wisconsin Tax Treatment of Qualified REIT Subsidiaries

@. 17

3. Wisconsin Treatment of United Kingdom Advance Corpora-
tion Tax (ACT) Refunds (p. 18)

Sales/Use Taxes

1. Compression Hosiery (p. 18)

2. Gross Receipts for Purposes of Wisconsin Sales and Use Tax -
Federal Luxury Tax (p. 19)

3. Photographic Services Furnished in Taxable County (p. 19)

INDIVIDUAL INCOME TAXES

1. Effect of a Farmland Preservation Credit on Property
Taxes Allowable for the School Property Tax Credit

StaTuTES: Section 71,07(9), Wis. Stats. (1989-90)

Backcrounp: The Wisconsin farmland preservation credit is a

refundable credit to owners of qualified Wisconsin farmland. The
credit is based on property taxes accrued on qualified farmland
(including improvements). Based on a letter ruling received from
the Internal Revenue Service dated February 25, 1980, the amount
of farmland preservation credit is a recovery of the property tax
upon which the credit is based.

Section 71.07(9), Wis, Stats. (1989-90), provides for the Wisconsin
school property tax credit. The Wisconsin school property tax
credit is equal to a percentage of the property taxes paid on the
taxpayer's principal residence during the tax year.

QuesTioN; The property taxes used to compute a farmland preser-
vation credit may include the property taxes on the taxpayer’s
principal residence located on the farm. In these cases, does the
receipt of the farmland preservation credit affect the amount of
property taxes which can be used to compute the Wisconsin school
property tax credit?

ANswEeR: Yes, but only when receipt of the farmland preservation
credit and payment of the property taxes used to compute that credit
occur during the same tax year. When payment of the tax and
recovery of a portion of the tax (through the farmland preservation
credit) occur during the same year, the portion of the farmland
preservation credit allocable to taxes on the principal residence will
reduce the amount of taxes which can be used to compute the
Wisconsin school property tax credit.

{Note: This means that the property taxes which may be used to
compute a Wisconsin school property tax credit are the same as
those which may be deducted as an itemized deduction for federal
tax purposes on federal Schedule A.)

Example 1:
Facts and Question:

1. A calendar year taxpayer paid 1989 property taxes accrued of
$6,000 during 1990,

2. Of the $6,000 of property taxes, $4,800 (80%) are determined
to be farm property taxes and $1,200 (20%) are determined to
be taxes on the taxpayer’s principal residence,

3. During 1990, the taxpayer received a 1989 farmland preserva-
tion credit of $2,000 which was based on the 1989 property
taxes accrued of $6,000.
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